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Evan C. McKenze
95 W. Grand Ave., Ste. 215
Lake Villa, T 60016
V: 817-265-5650
I': 8:17-204-07 18
cemlaw®sheslobal.net

Qctober 5, 2007

Stephen H. Shaw, Esq.
[Tueston, MeNulty, P.C.

256 Clolumbia Tpk., Suite 207
Florbam Park, NJ (7932

Re:  Warren County et al. v. State of New Jersey, et al.
Docket No.:  MER-L-1021-07
Your [(ilc no.: 8542

Dcur Mr. Shaw:

You have asked me to supply you with a report concerning the above-referenced case. [
have previously sent you my c.v. You have provided me with or directed me 1o abundant
materials on the casc [or my review, including:

Comments on rule proposal from David K. Dech dated February 16, 2006 (planning)

Comments on Highlands Regional Master Plan (rom Warren County Planning
Dcpartment dated May 11, 2007

Planning Impacts of the Highlands Act, by David K. Dech (undated)
Consulting Report from Holzhaucr & Holenstein dated ehruary 14, 2006 (valuc)

Teehnical Validity of the Highlands Watcer Protection and Planning Act of New Jcrscy by
Frank Getchell of Leggetie, Brashears, and Graham, dated July 27, 2007 (hydrogcology)

CD-ROM with maps
Complaint for Declaratory Judgment with Attachments A-D
OFP, LLC v. Superior Court, 2007 N.J, Super. LEXIS 289 (2007)

Defendants” Motion to Dismiss
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The Highlands Act and proposed Rules

Miscellancous maps of Highlands arca available online
New Jersey Highlands Coalition web site

New Jersey Highlands Council web site

USDA l‘orest Service web site concerning Highlands of Connecticut, New Jersey, New
York, and Pennsylvania

Miscellancous 1.8, Census data available online
Newspaper and journal articles concerning Highlands Act and the pending litigation.

In addition, on May 21, 2007, you took me on a drive through the New Jersey [ighlands
to sce the arca that lasted between two and three hours, and arranged for me to meet with
affected individuals.

Buscd on my review of the lorcgoing, which include extremely detailed comments from
several disciplines on the Act, proposed rules, and drall Regional Master Plan, and on my
training and experience, | have some obscrvations and opinions concerning the public
policy initiative reprosented by the Ilighlands Act and its implementation.

1. ‘This is a policy initiative of massive scope and utopian ambition that is certain
to produce a host of adverse conscquences for private landowners, public
entities, and citizens in general within the arca covered by the Act and to some
cxtent clsewhere in New Jersey.

2. Some of these consequences arc intended.
b. Some of the intended conscquences are stated, and it may be that other
intended consequences arc less explicit.

i. It scems that water conscrvation and prescrvation of open space are
to a substantial extent pretexts or euphemisms for what is in [act an
anti-development measurc. The Act places the 400,000 acre
preservation arca permancntly off limits to development. The
400,000 acre planning arca is subject to extremely strict limits
(such as very low population densitics) on development through
cventual implementation of the Regional Master Plan, and these
limits will cffeetively prevent nearly all the development that
would have taken place otherwise. The net effect of the entire
Icgislative scheme, when fully implemented, will be to take
800,000 acrcs, or about 1250 squarc miles, and placc it off limits to
major dcvelopment.

ii. [ have reference specifically to this language, (rom the Highlands
Watcr Protection and Planning, Council (Highlands Council) web
site: “The ighlands Water Protection and Planning Actis a law
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signed in August 2004 that will preserve open space and protect
the state’s greatest diversity of natural resources including the
precious waler resources that supply drinking water to more than
half of New Jerscy's [amilies.”

iii. However, there is a relative absenec of means that directly protect
watcr quantity and quality (cnvironmental cleanup, statewide water
consumption measurcs, ctc.), and instead the ocus is on restricting
development in the 800,000 acre arca.

iv. Itis unlikely that the Act could have been defended, politically or
legally, il it were promoted as a state-imposcd prohibition of
markct-driven rcal estate development across a large portion of the
statc.

¢. Some of the conscquences will be unintended and unanticipated. The Act
will produce massive distortions of the private real estate market in the
statc and undermine the system of local government, and these clfects will
in turn have further ripple effects. It docs not appear that the full scope of
these consequences has been adequately considered.

This initiative carrics cnormous negative conscquonces for private landholders

in the preservation and planning arcas.

a. Among these conscquences is a loss in the value ol their property so great
as 10 be tantamount to public confiscation. Many of them have lost all, or
ncarly all, the valuc of their property that was represented by the potential
for development of the property. IFor agricultural and other non-rcsidential
land, that development value was about 80% ol the land’s value. The total
loss in property value within the preservation area alone is cstimated at
over $15 billion.

b. There is at present no adequate compensation scheme for these owners (o
replace the lost value that has been taken for public purposcs.

i. Ttis highly unlikely that the TDR program will ever be made 1o
work as an cffective compensation system for the many property
owners who have lost value. The voluntary naturc of the program
and its ephemeral naturc at present militate against it cver being a
significant attempt to offset the losscs. In order for a TDR
program Lo work, two conditions must be satisfied: first, there must
be localitics willing 1o accept increased development pressure and
density; sccond, there must be in thosc arcas sufficient demand for
new development. There is no rational basis to belicve that those
conditions cxist. Moreover, implementation of a TDR program
docs not appear to be a high priority in any cvent.

il. The provision of waivers and exemptions is also unlikcly to offsct
much of the cost that the Act imposes on the vast majority off
OWNCIS.

iii. The Green Acrcs, Farmland Preservation, and Garden State
Preservation Trust and other compensatory funds will total far less
than the actual cconomic loss.
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Conscquently, private landowners are bearing the costs of prescrvation
that is intended to benefit people living clsewhere in New Jersey. The net
clfect is the public taking of private land value for public purposes,
without compensation.

The initiative will also have major ncgative consequences for public entitics

located in the arca covered by the Act, including Warren County and the

municipalitics located in Warren County.

4. The ability to control and plan [or land use is onc of the most important
powers possessed by local governments

b. The cxistence of this power makes local governments significant in the

lives of their citizens, and makes these governments the focal point of

local politics.

Where the Highland Council states, “The Highlands Act provides the

nceessary mechanism to enhance local Jand use planning cfforts,” it

would be more accurate 1o state that the Act strips local governments of
their power 1o conirol and plan for land usc within their jurisdictions.

d. Local governments in the area covered by the Act have therefore been
deprived of what is arguably their most important [unction.

¢. This fact will bave significant consequences in the future and will
diminish the importance of local governments in the lives of their
residents, transforming the nature of local politics in the part of New
Jersey covered by the Act.

f. 'These impacts will not be expericneed by local governments outside the
arca covered by the Act, creating a distortion in the system of local
government in New Jersey. Some communities will have control over
land use and the power of self-determination, while others will not.

g. Rccommendations {rom affccted local governments on these 1Ssucs,
specifically the Strategic Growth Plans prepared by counties, and
recommendations [rom the Five County Coalition, seccm not to have been
taken into account.

To the extent that local governments in the arca covered by the Act have lost

control over land usc and development, the citizens residing in that area have

lost their powers of self-dotermination. But for this Act, thosc citizens would
have been able to guide the course of real estate development in their
communities. ‘They would thereby have been able to give their local
communitics certain identitics; chart particular courscs of cconomic
development: attract or try to exclude particular activities; and perhaps
compete with other communitics for the types of development that arc
attractive to residents. The Act effectively transfers that power of community
sel{-dctermination to the State of New Jersey, which has imposed a different
vision on the entire arca. That vision holds that this arca i1s to be a largely

undeveloped region whose open spaccs arc to be maintained in perpctuity as 2

resource for others.,

Consistent with that vision, the Act seems (o anticipate that, in addition 10

some amount of agriculture, a “recreation, ccotourism, and wildli (¢ activitics”

ceonomy will emerge in the arca covered by the Act. This expectation is
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unsupported and speeulative at best and may prove to be a Potemkin Village.

Ilowever, the loss of many billions of dollars to the arca is rcal. That loss

consists of cconomic development that would have come to this arca had the

Act not been passed and development allowed to take its natural course.

The implementation of the Act has not complied with the statutory time limits,

lo the detriment of property owners and local govemments. This dclay is

apparently being attributed to the enormity of the tasks imposed on the

[lighlands Council by the Act. The Council is taking the position that it 1s

unable 10 do what it has been asked to do within the time it was given.

2. The Regional Master Plan (RMP) has not been adopted (due by June
2000)

b. The Transfer of Development Rights (TDR) program does not cxist, and
as noted above it docs not appear o be a high priornity task.

The adverse conscquences have alrcady hit landowners and local governments

but measurcs to offsct those conscquences have not been implemented and 1n

all likelihood will never be implemented as claimed.

‘'he boundary of the area covered by the Act is based in large part on

considcrations other than scicnce.

a. The area covered by the Act was first enlarged beyond the limits
suggested by science in order to prevent development in as much land as
possiblc

b. Therealter, certain arcas were carved out of the arca covered by the Act
through a process of negotiation and political compromise that wis not
based on science

¢. Consequently, it seems that the boundaries are arbitrary and were
politically brokered rather thun being cstablished by science. This raises
issucs of rationality and equal treatment.

I{ you have any qucstions or need any further response from me on this matter, please do
not hesitate Lo contact me.

Sifekrely,

( NN (_Q g %Lﬁfﬁ

Evan C. McKenzic



